should have known that the east walkway was not a safe means of access to
the Symons screens.

Yet the Respondent maintained and used the east walkway as a means of
access to the Symons screens, in spite of its actual or constructive knowledge
as to the unsafe condition.  The mere fact that adjustments or other work
could be performed on the screens from the floor below does not absolve the
Respondent from negligence.  It should be noted that Mr. Jlbilian maintained
at one point in his testimony that employees occasionally work on the east
end of the Symons screens and that the east walkway is the sole means of
access to such area (Tr. 74). 6/

Under the circumstances, the Respondent was under an affirmative obliga-
tion to undertake effective measures designed to prevent its employees from
using the east walkway as a means of access to the Symons screens while the
unsafe condition existed.  Clearly, this obligation was not met.

In view of the foregoing, it is found that the Respondent demonstrated
a high degree of ordinary negligence in connection with the violation.

4.  Good Faith in Attempting to Achieve Rapid Compliance

The violation was abated within the time specified for abatement (Exh.
M-2, p. 3; Tr. 41).  Accordingly, it is found that the Respondent demon-
strated good faith in attempting to achieve rapid compliance.

D.   Size of the Operator's Business

The parties stipulated that the size of the Basic Refractories Quarry
was rated at 358,329 production man-hours in 1978 (Tr. 4-5).

E.  History of Previous Violations

The parties stipulated that as of November 28 and 29, 1978, the Basic
Refractories Quarry had no history of previous violations under the 1977 Mine
Act (Tr. 5).

F.  Effect of a Civil Penalty on the Operator's Ability to Continue
in Business

No evidence was presented establishing that the assessment of a civil
penalty in this case will adversely affect the Respondent's ability to remain

jy  Whether or not the east walkway is the sole means of access to the east
end of the Symons screens is not the controlling consideration. The con-
trolling consideration is that the Respondent maintained and used the east
walkway as ji means of access to the Symons screens with actual or construc-
tive knowledge that such means of access was unsafe.
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